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United States Code

Title 17—Copyrights

CHAPTER 14—UNAUTHORIZED
USE OF PRE—1972 SOUND
RECORDINGS

§1401. Unauthorized use of pre—1972
sound recordings

(a) IN GENERAL.—

(1) UNAUTHORIZED ACTS.—Anyone
who, on or before the last day of the
applicable transition period under
paragraph (2), and without the consent
of the rights owner, engages in covered
activity with respect to a sound
recording fixed before February 15,
1972, shall be subject to the remedies
provided in sections 502 through 505
and 1203 to the same extent as an
infringer of copyright or a person that
engages in unauthorized activity under
chapter 12.

(2) TERM OF PROHIBITION.—

(A) IN GENERAL.—The prohibition
under paragraph (1)—

(i) subject to clause (ii), shall apply to a
sound recording described in that
paragraph—

(I) through December 31 of the year
that is 95 years after the year of first
publication; and

(II) for a further transition period as
prescribed under subparagraph (B) of
this paragraph; and
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(ii) shall not apply to any sound
recording after February 15, 2067.

(B) TRANSITION PERIODS.—

(i) PRE—1923 RECORDINGS.—In the
case of a sound recording first published
before January 1, 1923, the transition
period described in subparagraph
(A)(1)(II) shall end on December 31 of
the year that is 3 years after the date of
enactment of this section.

(ii) 1923-1946 RECORDINGS.—In the
case of a sound recording first published
during the period beginning on January 1,
1923, and ending on December 31, 1946,
the transition period described in
subparagraph (A) (i)(II) shall end on
the date that is 5 years after the last day
of the period described in subparagraph
(A) ) (D).

(iii) 1947-1956 RECORDINGS.—In the
case of a sound recording first published
during the period beginning on January 1,
1947, and ending on December 31, 1956,
the transition period described in
subparagraph (A)(i)(II) shall end on the
date that is 15 years after the last day
of the period described in subparagraph
(A) () (D).

(iv) POST—1956 RECORDINGS.—In the
case of a sound recording fixed before
February 15, 1972, that is not described
in clause (i), (ii), or (iii), the transition
period described in subparagraph
(A)(i)(II) shall end on February 15,

(3) RULE OF CONSTRUCTION.—For
the purposes of this subsection, the term

"anyone" includes any State, any
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instrumentality of a State, and any
officer or employee of a State or
instrumentality of a State acting in the
official capacity of the officer or
employee, as applicable.

(b) CERTAIN AUTHORIZED
TRANSMISSIONS AND
REPRODUCTIONS.—A public
performance by means of a digital audio
transmission of a sound recording fixed
before February 15, 1972, or a
reproduction in an ephemeral
phonorecord or copy of a sound
recording fixed before February 15,
1972, shall, for purposes of subsection
(a), be considered to be authorized and
made with the consent of the rights
owner if—

(1) the transmission or reproduction
would satisfy the requirements for
statutory licensing under section
112(e)(1) or section 114(d)(2), or
would be exempt under section
114(d)(1), as the case may be, if the
sound recording were fixed on or after
February 15, 1972; and

(2) the transmitting entity pays the
statutory royalty for the transmission or
reproduction pursuant to the rates and
terms adopted under sections 112(e)
and 114(f), and complies with other
obligations, in the same manner as
required by regulations adopted by the
Copyright Royalty Judges under sections
112(e) and 114(f) for sound recordings
that are fixed on or after February 15,

1972, except in the case of a
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transmission that would be exempt under
section 114(d)(1).
(c) CERTAIN NONCOMMERCIAL USES | (¢) A& oz o] &5 %] olysles H3%:

OF SOUND RECORDINGS THAT ARE o] 543 A A o]&

NOT BEING COMMERCIALLY

EXPLOITED.—

(1) IN GENERAL.—Noncommercial use | (1) Y8 555 A zte] oste] &
of a sound recording fixed before T 525 ARt ddlel wa g Ao
February 15, 1972, that is not being 2 o] 85X &1 9+ 1972 249 15¥
commercially exploited by or under the ol doll G E H5ES HFHA o] &
authority of the rights owner shall not g8 ZF o eldE = A Al(a)de 9
violate subsection (a) if— Hhe] & gsl#] ol gt

(A) the person engaging in the (A) 814 & o] &l Bo]dt= =7} el
noncommercial use, in order to o] Aejatel ofsto] = dejate] A
determine whether the sound recording 3l ol A A O 7 o] &H I YEAE F
is being commercially exploited by or wetr] fste] thgell sldshs Heae
under the authority of the rights owner, Moz, ste]d o g M3 9

makes a good faith, reasonable search

for, but does not find, the sound

recording—

(i) in the records of schedules filed in (i) Xﬂ(f)ﬂzﬂ(S)i(A)Eoﬂ 7|4 vte}
the Copyright Office as described in o] AN A=H dA7]E A=
subsection (f)(5)(A); and Sae

(ii) on services offering a (i) ¥ =& 2EZHY S 93 2242l
comprehensive set of sound recordings Y HMEE Xﬂ St MBS 5
for sale or streaming;

(B) the person engaging in the (B) ¥4 4 o] && 3= A7F A(3) &
noncommercial use files a notice (B)&oll ] Azt AGH Aol whet A

identifying the sound recording and the iAo dd 552 555 o] 89 A
nature of the use in the Copyright Office | 2 &1 & A= TAE A=shE 45
in accordance with the regulations issued
under paragraph (3)(B); and

(C) during the 90—day period beginning (C) (B)&el 7|49 BAX7F AZAAe] +
on the date on which the notice 2 7] E AlE JHH 90 ot g
described in subparagraph (B) is indexed | %2 @A A7F L Aol whet #(5)
into the public records of the Copyright ol el Aste] AAE A upel A 24
Office, the rights owner of the sound Aol BA & A=t v gL A o] && A
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recording does not, in its discretion, opt
out of the noncommercial use by filing
notice thereof in the Copyright Office in
accordance with the regulations issued
under paragraph (5).

(2) RULES OF CONSTRUCTION.—For
purposes of this subsection—

(A) merely recovering costs of
production and distribution of a sound
recording resulting from a use otherwise
permitted under this subsection does not
itself necessarily constitute a
commercial use of the sound recording;
(B) the fact that a person engaging in
the use of a sound recording also
engages in commercial activities does
not itself necessarily render the use
commercial; and

(C) the fact that a person files notice of
a noncommercial use of a sound
recording in accordance with the
regulations issued under paragraph
(3)(B) does not itself affect any
limitation on the exclusive rights of a
copyright owner described in section
107, 108, 109, 110, or 112(f) as applied
to a claim under subsection (a) of this
section pursuant to subsection (f)(1)(A)
of this section.

(3) NOTICE OF COVERED
ACTIVITY.—Not later than 180 days
after the date of enactment of this
section, the Register of Copyrights shall
issue regulations that—

(A) provide specific, reasonable steps
that, if taken by a filer, are sufficient to

constitute a good faith, reasonable
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search under paragraph (1)(A) to
determine whether a recording is being
commercially exploited, including the
services that satisfy the good faith,
reasonable search requirement under
paragraph (1)(A) for purposes of the
safe harbor described in paragraph
(4)(A); and

(B) establish the form, content, and
procedures for the filing of notices under
paragraph (1)(B).

(4) SAFE HARBOR.—

(A) IN GENERAL.—A person engaging
in a noncommercial use of a sound
recording otherwise permitted under this
subsection who establishes that the
person made a good faith, reasonable
search under paragraph (1)(A) without
finding commercial exploitation of the
sound recording by or under the
authority of the rights owner shall not be
found to be in violation of subsection
(a).

(B) STEPS SUFFICIENT BUT NOT
NECESSARY.—Taking the specific,
reasonable steps identified by the
Register of Copyrights in the regulations
issued under paragraph (3)(A) shall be
sufficient, but not necessary, for a filer
to satisfy the requirement to conduct a
good faith, reasonable search under
paragraph (1)(A) for purposes of
subparagraph (A) of this paragraph.

(5) OPTING OUT OF COVERED
ACTIVITY.—

(A) IN GENERAL.—Not later than 180

days after the date of enactment of this
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section, the Register of Copyrights shall
issue regulations establishing the form,
content, and procedures for the rights
owner of a sound recording that is the
subject of a notice under paragraph
(1)(B) to, in its discretion, file notice
opting out of the covered activity
described in the notice under paragraph
(1)(B) during the 90—day period
beginning on the date on which the
notice under paragraph (1)(B) is
indexed into the public records of the
Copyright Office.

(B) RULE OF CONSTRUCTION.—The
fact that a rights holder opts out of a
noncommercial use of a sound recording
by filing notice thereof in the Copyright
Office in accordance with the regulations
issued under subparagraph (A) does not
itself enlarge or diminish any limitation
on the exclusive rights of a copyright
owner described in section 107, 108,
109, 110, or 112(f) as applied to a claim
under subsection (a) of this section
pursuant to subsection (f)(1)(A) of this
section.

(6) CIVIL PENALTIES FOR CERTAIN
ACTS.—

(A) FILING OF NOTICES OF
NONCOMMERCIAL USE.—Any person
who willfully engages in a pattern or
practice of filing a notice of
noncommercial use of a sound recording
as described in paragraph (1)(B)
fraudulently describing the use proposed,
or knowing that the use proposed is not

permitted under this subsection, shall be
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assessed a civil penalty in an amount
that is not less than $250, and not more
than $1000, for each such notice, in
addition to any other remedies that may
be available under this title based on the
actual use made.

(B) FILING OF OPT—0OUT NOTICES.—
(i) IN GENERAL.—Any person who files
an opt—out notice as described in
paragraph (1)(C), knowing that the
person is not the rights owner or
authorized to act on behalf of the rights
owner of the sound recording to which
the notice pertains, shall be assessed a
civil penalty in an amount not less than
$250, and not more than $1,000, for
each such notice.

(ii) PATTERN OR PRACTICE.—Any
person who engages in a pattern or
practice of making filings as described in
clause (i) shall be assessed a civil
penalty in an amount not less than
$10,000 for each such filing.

(C) DEFINITION.—For purposes of this
paragraph, the term "knowing"—

(i) does not require specific intent to
defraud; and

(ii) with respect to information about
ownership of the sound recording in
question, means that the person —

(I) has actual knowledge of the
information;

(II) acts in deliberate ignorance of the
truth or falsity of the information; or
(III) acts in grossly negligent disregard
of the truth or falsity of the information.
(d) PAYMENT OF ROYALTIES FOR
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TRANSMISSIONS OF PERFORMANCES
BY DIRECT LICENSING OF
STATUTORY SERVICES.—

(1) IN GENERAL.—A public
performance by means of a digital audio
transmission of a sound recording fixed
before February 15, 1972, shall, for
purposes of subsection (a), be
considered to be authorized and made
with the consent of the rights owner if
the transmission is made pursuant to a
license agreement voluntarily negotiated
at any time between the rights owner
and the entity performing the sound
recording.

(2) PAYMENT OF ROYALTIES TO
NONPROFIT COLLECTIVE UNDER
CERTAIN LICENSE AGREEMENTS.—
(A) LICENSES ENTERED INTO ON OR
AFTER DATE OF ENACTMENT.—To
the extent that a license agreement
described in paragraph (1) entered into
on or after the date of enactment of this
section extends to a public performance
by means of a digital audio transmission
of a sound recording fixed before
February 15, 1972, that meets the
conditions of subsection (b)—

(i) the licensee shall, with respect to
such transmission, pay to the collective
designated to distribute receipts from
the licensing of transmissions in
accordance with section 114(f), 50
percent of the performance royalties for
that transmission due under the license;
and

(i1) the royalties paid under clause (i)
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shall be fully credited as payments due &7 ol & A g oz AN FA
under the license.

(B) CERTAIN AGREEMENTS (B) AL ol dell AZAE 574 Ak ¢]
ENTERED INTO BEFORE Z7FAAE Axol 19 19 A ZFs}e]
ENACTMENT.—To the extent that a o] 2 A oldel FRE = 7|3 Fet
license agreement described in ANAE A1) 5o 7|Ed AA)@dA St ==
paragraph (1), entered into during the 2015 1¢¥ 1Y) A|Z3te] o] Z A AZ Y
period beginning on January 1 of the ojFell TEH = 7|7 B AAH V= ¢
year in which this section is enacted and | A YA g 2t ] Q M Aqu] (A

ending on the day before the date of
enactment of this section, or a
settlement agreement with a preexisting
satellite digital audio radio service (as
defined in section 114(j)) entered into
during the period beginning on January 1,
2015, and ending on the day before the
date of enactment of this section,
extends to a public performance by
means of a digital audio transmission of
a sound recording fixed before February
15, 1972, that meets the conditions of
subsection (b)—

(i) the rights owner shall, with respect
to such transmission, pay to the
collective designated to distribute
receipts from the licensing of
transmissions in accordance with section
114(f) an amount that is equal to the
difference between—

(I) 50 percent of the difference
between—

(aa) the rights owner's total gross
performance royalty fee receipts or
settlement monies received for all such
transmissions covered under the license
or settlement agreement, as applicable;

and
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(bb) the rights owner's total payments
for outside legal expenses, including any
payments of third— party claims, that
are directly attributable to the license or
settlement agreement, as applicable; and
(II) the amount of any royalty receipts
or settlement monies under the
agreement that are distributed by the
rights owner to featured and nonfeatured
artists before the date of enactment of
this section; and

(ii) the royalties paid under clause (i)
shall be fully credited as payments due
under the license or settlement
agreement, as applicable.

(3) DISTRIBUTION OF ROYALTIES
AND SETTLEMENT MONIES BY
COLLECTIVE.—The collective described
in paragraph (2) shall, in accordance
with subparagraphs (B) through (D) of
section 114(g)(2), and paragraphs (5)
and (6) of section 114(g), distribute the
royalties or settlement monies received
under paragraph (2) under a license or
settlement described in paragraph (2),
which shall be the only payments to
which featured and nonfeatured artists
are entitled by virtue of the
transmissions described in paragraph
(2), except for settlement monies
described in paragraph (2) that are
distributed by the rights owner to
featured and nonfeatured artists before
the date of enactment of this section.
(4) PAYMENT OF ROYALTIES UNDER
LICENSE AGREEMENTS ENTERED
BEFORE ENACTMENT OR NOT
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OTHERWISE DESCRIBED IN
PARAGRAPH (2).—

(A) IN GENERAL.—To the extent that a
license agreement described in
paragraph (1) entered into before the
date of enactment of this section, or any
other license agreement not as described
in paragraph (2), extends to a public
performance by means of a digital audio
transmission of a sound recording fixed
before February 15, 1972, that meets
the conditions of subsection (b), the
payments made by the licensee pursuant
to the license shall be made in
accordance with the agreement.

(B) ADDITIONAL PAYMENTS NOT
REQUIRED.—To the extent that a
licensee has made, or will make in the
future, payments pursuant to a license as
described in subparagraph (A), the
provisions of paragraphs (2) and

(3) shall not require any additional
payments from, or additional financial
obligations on the part of, the licensee.
(C) RULE OF CONSTRUCTION.—
Nothing in this subsection may be
construed to prohibit the collective
designated to distribute receipts from
the licensing of transmissions in
accordance with section 114(f) from
administering royalty payments under
any license not described in paragraph
(2).

(e) PREEMPTION WITH RESPECT TO
CERTAIN PAST ACTS.—

(1) IN GENERAL.—This section

preempts any claim of common law
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copyright or equivalent right under the o Lo 3l o] F A AY o] Hof o] Fo]
laws of any State arising from a digital A gAY YL AFoly A= 35y

audio transmission or reproduction that WA= o w gk o] HEof upE A5

is made before the date of enactment of A = ol9 Fgk A digk
this section of a sound recording fixed £ A4 A3

before February 15, 1972, if—
(A) the digital audio transmission would (A) gAY ot A$o] #|114ZA(d)

have satisfied the requirements for A (2) 3ol e WA AFR3 7 Ho &

=]
statutory licensing under section 28 THFIAY AL14=A (DA (1) &
114(d)(2) or been exempt under section | o W&} BAHAE 4§ = T 5255
114(d)(1), or the reproduction would o] 1972 24¢ 15¢¥ o]Z o] A H
have satisfied the requirements of I BAZE AL12Z2A (e) A (1) 5] o7
section 112(e)(1), as the case may be, < 5N A5

if the sound recording were fixed on or
after February 15, 1972; and

(B) either— (B) &= 5 o] = dtutell s d == 45
(i) except in the case of a transmission (1) A114Z2A(d) A (1) wheb H A
that would have been exempt under HAS F A= AF A= A5,
section 114(d)(1), not later than 270 o] Z AALFTH =]k 2704 ool A
days after the date of enactment of this T FA= AT AL A 3d 2t A112

section, the transmitting entity pays ZA(e)gA (1) 2} 114ZA(d)3HA (2)
statutory royalties and provides notice Sof & WA AL Fo 218 T
of the use of the relevant sound St ZE gAE 2y Aol sl
recordings in the same manner as 1972d 29 159 T 71 o] 5o A
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Copyright Royalty Judges for sound Aenst Ao st Ay Lk v
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licensing under sections 112(e)(1) and

114(d)(2) during the 3 years before that

date of enactment; or
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performing the sound recording A ol Aol A AF A FS X
(including a litigation settlement sholr))o] 283k A = HA ol tish
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agreement entered into before the date
of enactment of this section) authorizes
or waives liability for any such
transmission or reproduction and the
transmitting entity has paid for and
reported such digital audio transmission
under that agreement.

(2) RULE OF CONSTRUCTION FOR
COMMON LAW COPYRIGHT.—For
purposes of paragraph (1), a claim of
common law copyright or equivalent
right under the laws of any State
includes a claim that characterizes
conduct subject to that paragraph as an
unlawful distribution, act of record
piracy, or similar violation.

(3) RULE OF CONSTRUCTION FOR
PUBLIC PERFORMANCE RIGHTS.—
Nothing in this section may be construed
to recognize or negate the existence of
public performance rights in sound
recordings under the laws of any State.
(f) LIMITATIONS ON REMEDIES.—
(1) FAIR USE; USES BY LIBRARIES,
ARCHIVES, AND EDUCATIONAL
INSTITUTIONS.—

(A) IN GENERAL.—The limitations on
the exclusive rights of a copyright owner
described in sections 107, 108, 109,
110, and 112(f) shall apply to a claim
under subsection (a) with respect to a
sound recording fixed before February
15, 1972.

(B) RULE OF CONSTRUCTION FOR
SECTION 108(H).—With respect to the
application of section 108(h) to a claim

under subsection (a) with respect to a
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sound recording fixed before February
15, 1972, the phrase "during the last 20
years of any term of copyright of a
published work" in such section 108(h)
shall be construed to mean at any time
after the date of enactment of this
section.

(2) ACTIONS.—The limitations on
actions described in section 507 shall
apply to a claim under subsection (a)
with respect to a sound recording fixed
before February 15, 1972.

(3) MATERIAL ONLINE.—Section 512
shall apply to a claim under subsection
(a) with respect to a sound recording
fixed before February 15, 1972.

(4) PRINCIPLES OF EQUITY.—
Principles of equity apply to remedies
for a violation of this section to the same
extent as such principles apply to
remedies for infringement of copyright.
(5) FILING REQUIREMENT FOR
STATUTORY DAMAGES AND
ATTORNEYS' FEES.—

(A) FILING OF INFORMATION ON
SOUND RECORDINGS.—

(i) FILING REQUIREMENT .—Except in
the case of a transmitting entity that has
filed contact information for that
transmitting entity under subparagraph
(B), in any action under this section, an
award of statutory damages or of
attorneys' fees under section 504 or 505
may be made with respect to an
unauthorized use of a sound recording
under subsection (a) only if—

(I) the rights owner has filed with the
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Copyright Office a schedule that
specifies the title, artist, and rights
owner of the sound recording and
contains such other information, as
practicable, as the Register of
Copyrights prescribes by regulation; and
(II) the use occurs after the end of the
90—day period beginning on the date on
which the information described in
subclause (I) is indexed into the public
records of the Copyright Office.

(ii) REGULATIONS.—Not later than 180
days after the date of enactment of this
section, the Register of Copyrights shall
issue regulations that—

(I) establish the form, content, and
procedures for the filing of schedules
under clause (i);

(1) provide that a person may request
that the person receive timely
notification of a filing described in
subclause (I); and

(III) set forth the manner in which a
person may make a request under
subclause (II).

(B) FILING OF CONTACT
INFORMATION FOR TRANSMITTING
ENTITIES.—

(i) FILING REQUIREMENT.—Not later
than 30 days after the date of enactment
of this section, the Register of
Copyrights shall issue regulations
establishing the form, content, and
procedures for the filing of contact
information by any entity that, as of the
date of enactment of this section,

performs a sound recording fixed before
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February 15, 1972, by means of a digital
audio transmission.

(ii) TIME LIMIT ON FILINGS.—The
Register of Copyrights may accept
filings under clause (i) only until the
180th day after the date of enactment of
this section.

(iii) LIMITATION ON STATUTORY
DAMAGES AND ATTORNEYS' FEES.—
(I) LIMITATION.—An award of
statutory damages or of attorneys' fees
under section 504 or 505 may not be
made against an entity that has filed
contact information for that entity under
clause (i) with respect to an
unauthorized use by that entity of a
sound recording under subsection (a) if
the use occurs before the end of the
90—day period beginning on the date on
which the entity receives a notice that—
(aa) is sent by or on behalf of the rights
owner of the sound recording;

(bb) states that the entity is not legally
authorized to use that sound recording
under subsection (a); and

(cc) identifies the sound recording in a
schedule conforming to the requirements
prescribed by the regulations issued
under subparagraph (A)(ii).

(II) UNDELIVERABLE NOTICES.—In
any case in which a notice under
subclause (I) is sent to an entity by mail
or courier service and the notice is
returned to the sender because the
entity either is no longer

located at the address provided in the

contact information filed under clause (i)
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or has refused to accept delivery, or the
notice is sent by electronic mail and is
undeliverable, the 90—day period under
subclause

(I) shall begin on the date of the
attempted delivery.

(C) SECTION 412.—Section 412 shall
not limit an award of statutory damages
under section 504(c) or attorneys' fees
under section 505 with respect to a
covered activity in violation of
subsection (a).

(6) APPLICABILITY OF OTHER
PROVISIONS.—

(A) IN GENERAL.—Subject to
subparagraph (B), no provision of this
title shall apply to or limit the remedies
available under this section except as
otherwise provided in this section.

(B) APPLICABILITY OF
DEFINITIONS.—Any term used in this
section that is defined in section 101
shall have the meaning given that term in
section 101.

(g) APPLICATION OF SECTION 230
SAFE HARBOR.—For purposes of
section 230 of the Communications Act
of 1934 (47 U.S.C. 230), subsection (a)
shall be considered to be a "law
pertaining to intellectual property" under
subsection (e)(2) of such section 230.
(h) APPLICATION TO RIGHTS
OWNERS.—

(1) TRANSFERS.—With respect to a
rights owner described in subsection
(MH(2)(B)—

(A) subsections (d) and (e) of section
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201 and section 204 shall apply to a
transfer described in subsection
(1D(2)(B) to the same extent as with
respect to a transfer of copyright
ownership; and

(B) notwithstanding section 411, that
rights owner may institute an action with
respect to a violation of this section to
the same extent as the owner of an
exclusive right under a copyright may
institute an action under section 501(b).
(2) APPLICATION OF OTHER
PROVISIONS.—The following provisions
shall apply to a rights owner under this
section to the same extent as any
copyright owner:

(A) Section 112(e)(2).

(B) Section 112(e)(7).

(C) Section 114(e).

(D) Section 114(h).

(i) EPHEMERAL RECORDINGS.—An
authorized reproduction made under this
section shall be subject to section
112(g) to the same extent as a
reproduction of a sound recording fixed
on or after February 15, 1972.

(j) RULE OF CONSTRUCTION.—A
rights owner of, or featured recording
artist who performs on, a sound
recording under this chapter shall be
deemed to be an interested copyright
party, as defined in section 1001, to the
same extent as a copyright owner or
featured recording artist under chapter
10.

(k) TREATMENT OF STATES AND
STATE INSTRUMENTALITIES,
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OFFICERS, AND EMPLOYEES.—Any
State, and any instrumentality, officer,
or employee described in subsection
(a)(3), shall be subject to the provisions
of this section in the same manner and
to the same extent as any
nongovernmental entity.

(1) DEFINITIONS.—In this section:

(1) COVERED ACTIVITY.—The term
"covered activity" means any activity
that the copyright owner of a sound
recording would have the exclusive right
to do or authorize under section 106 or
602, or that would violate section 1201
or 1202, if the sound recording were
fixed on or after February 15, 1972.

(2) RIGHTS OWNER.—The term "rights
owner" means—

(A) the person that has the exclusive
right to reproduce a sound recording
under the laws of any State, as of the
day before the date of enactment of this
section; or

(B) any person to which a right to
enforce a violation of this section may
be transferred, in whole or in part, after
the date of enactment of this section,
under—

(i) subsections (d) and (e) of section
201; and

(ii) section 204.

CHAPTER 15—COPYRIGHT
SMALL CLAIMS

§1501. Definitions
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o 2
(1) o7 9. " B9 55E0
1972 29 159 = 71 o] 3o 1L
735 g ALAAT} 21062 &
A602z0l wel F AU 59 %
+ S1UE 7P He 39, e A
1201 % = A1202% 2 9wtalA &=
P25 ofn| st}

(A) o] = AL AdS 7[Eo = oju st
Fo Wil el %o 8e BAT 59
= 7k &

(B) thgol ueh o] 2 A9 o] 5o o
29 90E JIT 5 Y& A A
EE QP E FED 5 e A

(1) A2012=A(D)F 2 Al(e)F
(i) Al204x
A15% A%A 29 37

#1501 (A ¢))

v A4



Q SR A @ AMIAE A 2 e

In this chapter—

(1) the term "claimant" means the real
party in interest that commences a
proceeding before the Copyright Claims
Board under section 1506(e), pursuant
to a permissible claim of infringement
brought under section 1504(c)(1),
noninfringement brought under section
1504(c) (2), or misrepresentation
brought under section 1504(c)(3);

(2) the term "counterclaimant" means a
respondent in a proceeding before the
Copyright Claims Board that—

(A) asserts a permissible counterclaim
under section 1504(c)(4) against the
claimant in the proceeding; and

(B) is the real party in interest with
respect to the counterclaim described in
subparagraph (A);

(3) the term "party"—

(A) means a party; and

(B) includes the attorney of a party, as
applicable; and

(4) the term "respondent" means any
person against whom a proceeding is
brought before the Copyright Claims
Board under section 1506(e), pursuant
to a permissible claim of infringement
brought under section 1504 (c)(1),
noninfringement brought under section
1504(c)(2), or misrepresentation
brought under section 1504 (c)(3).
§1502. Copyright Claims Board

(a) In General.—There is established in
the Copyright Office the Copyright

Claims Board, which shall serve as an

21

o] el A A}
=3

(1) "1 el gk A|15042A] (c)FA (1)
Sof whet Al 7]E e, A1504%A) (c) 3
A (2)%0l whet A7 v, Al1504%
Al () &A(3) 5ol et A7 39 2=
of tial 3§ 75k Aol whel #1506
ZA (e) el Azt AAa7 7418
o A|7)ste] AAHE JfAlsk= AA o] Fl
AAE et

*®
FE
olo
9
o
[o
i
N

2ol Aol ke A
1504 A () A (4)Z o we} 385 =
L= e S

(B) (A)Eoﬂ 1%%4_ Hk 2~ o e &hod o]

s 27} 9

(3) "GAA e Thg2 wa,
(A) FAHA
(B) $15) 49 FARe) Wit 23

(4) "9 Aol & A 1504 %A (¢)3HA

(3ol wet Al71E &f&d el F+, A
15042 A (c) A (2) Tl whet 2| 7] E H]
Al F =5 A150424 () A (3) 2
of whet A7) &9 Kol wel 41506

Z A (e)dol o Aste] A2 A FA I
o AZIR 2% Fo PAA A4E B
o

A 15022 (AZARZTAHRH)
(a) LukALsl, 2 2-a Al o] A 2 A A 3
AL M x5lar o] AFYL o] Aof FAHE

uhol Wl @A} o w g

W7ol A5

LA

v A4



O SR A @ AMIAE A 2 e

alternative forum in which parties may
voluntarily seek to resolve certain
copyright claims regarding any category
of copyrighted work, as provided in this
chapter.

(b) Officers and Staff. —

(1) Copyright claims officers.—The
Register of Copyrights shall recommend
3 full—time Copyright Claims Officers to
serve on the Copyright Claims Board in
accordance with paragraph (3)(A). The
Officers shall be appointed by the
Librarian of Congress to such positions
after consultation with the Register of
Copyrights.

(2) Copyright claims attorneys.—The
Register of Copyrights shall hire not
fewer than 2 full—time Copyright Claims
Attorneys to assist in the administration
of the Copyright Claims Board.

(3) Qualifications.—

(A) Copyright claims officers.—

(i) In general.—Each Copyright Claims
Officer shall be an attorney who has not
fewer than 7 years of legal experience.
(ii) Experience.—Two of the Copyright
Claims Officers shall—

(I) have substantial experience in the
evaluation, litigation, or adjudication of
copyright infringement claims; and

(II) between those 2 Officers, have
represented or presided over a diversity
of copyright interests, including those of
both owners and users of copyrighted
works.

(iii) Alternative dispute resolution.—The

Copyright Claims Officer not described
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familiarity with copyright law and & A AAS Egeto] giA A A A
experience in the field of alternative ok T AEet Aol e Zpojof gk

dispute resolution, including the
resolution of litigation matters through
that method of resolution.

(B) Copyright claims attorneys.—Each
Copyright Claims Attorney shall be an
attorney who has not fewer than 3 years
of substantial experience in copyright
law.

(4) Compensation.—

(A) Copyright claims officers.—

(i) Definition.—In this subparagraph, the
term "senior level employee of the
Federal Government" means an
employee, other than an employee in the
Senior Executive Service, the position of
whom is classified above GS-15 of the
General Schedule.

(ii) Pay range.—Each Copyright Claims
Officer shall be compensated at a rate of
pay that is not less than the minimum,
and not more than the maximum, rate of
pay payable for senior level employees
of the Federal Government, including
locality pay, as applicable.

(B) Copyright claims attorneys.—Each
Copyright Claims Attorney shall be
compensated at a rate of pay that is not
more than the maximum rate of pay
payable for level 10 of GS-15 of the
General Schedule, including locality pay,
as applicable.

(5) Terms.—

(A) In general.—Subject to subparagraph
(B), a Copyright Claims Officer shall
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serve for a renewable term of 6 years. =

(B) Initial terms.—The terms for the (B) Hx 47]. o] ol upg} Ads = F
first Copyright Claims Officers appointed | & A2 A A3 A7)+ v 2
under this chapter shall be as follows: c}.

(i) The first such Copyright Claims () A A= A=td A+ Ad3He
Officer appointed shall be appointed for a | ¥7]+= 43 o2 3o}

term of 4 years.

(ii) The second Copyright Claims Officer | (ii) 7 ®AZ YW= A=A A+ A+
appointed shall be appointed for a term 7ol 9= s5do® ).

of 5 years.

(iii) The third Copyright Claims Officer (i) Al AA 2 == A2 AT A3
appointed shall be appointed for a term el 7] 6 d o= gt}

of 6 years.

(6) Vacancies and incapacity.— (6) 34 2L A5+ &5

(A) Vacancy.— (A) 34

(i) In general.—If a vacancy occurs in (i) LubAbal, A2 A7 Az &
the position of a Copyright Claims A o] WA St= A9 9 3 =AM Ik A=
Officer, the Librarian of Congress shall, HAeZHo T3 F9E AA A2 A
upon the recommendation of, and in T A AAS et ko] A& 24
consultation with, the Register of skt

Copyrights, act expeditiously to appoint

a Copyright Claims Officer for that

position.

(ii) Vacancy before expiration.—An (i) 7] w5 A T4, A=A 477}
individual appointed to fill a vacancy TrE 7] e dAYs FAS A7) 130
occurring before the expiration of the A HE z}9] 7= 61 o2 S,

term for which the predecessor of the

individual was appointed shall be

appointed to serve a 6—year term.

(B) Incapacity.—If a Copyright Claims (B) 5 3 E5. A2 F5 Aol
Officer is temporarily unable to perform A A o2 Aol A5 4T 5 ¢l
the duties of the Officer, the Librarian of | © - 93 =842 4245549
Congress shall, upon recommendation of, | X3 & AX T JHF& T4 &
and in consultation with, the Register of Sl 71 w1k A AR AT AadE
Copyrights, act expeditiously to appoint A st7] st A&38] X g}

an interim Copyright Claims Officer to

perform such duties during the period of

v A4
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such incapacity.

(7) Sanction or removal.—Subject to
section 1503(b), the Librarian of
Congress may sanction or remove a
Copyright Claims Officer.

(8) Administrative support.—The
Register of Copyrights shall provide the
Copyright Claims Officers and Copyright
Claims Attorneys with necessary
administrative support, including
technological facilities, to carry out the
duties of the Officers and Attorneys
under this chapter.

(9) Location of copyright claims board.—
The offices and facilities of the
Copyright Claims Officers and Copyright
Claims Attorneys shall be located at the
Copyright Office.

§1503. Authority and duties of the
Copyright Claims Board

(a) Functions.—

(1) Copyright claims officers.—Subject
to the provisions of this chapter and
applicable regulations, the functions of
the Copyright Claims Officers shall be as
follows:

(A) To render determinations on the
civil copyright claims, counterclaims, and
defenses that may be brought before the
Officers under this chapter.

(B) To ensure that claims,
counterclaims, and defenses are properly
asserted and otherwise appropriate for
resolution by the Copyright Claims
Board.

(C) To manage the proceedings before

the Officers and render rulings

25
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pertaining to the consideration of claims,
counterclaims, and defenses, including
with respect to scheduling, discovery,
evidentiary, and other matters.

(D) To request, from participants and
nonparticipants in a proceeding, the
production of information and documents
relevant to the resolution of a claim,
counterclaim, or defense.

(E) To conduct hearings and
conferences.

(F) To facilitate the settlement by the
parties of claims and counterclaims.

(G) To—

(i) award monetary relief; and

(ii) include in the determinations of the
Officers a requirement that certain
activities under section 1504 (e)(2)
cease or be mitigated, if the party to
undertake the applicable measure has so
agreed.

(H) To provide information to the public
concerning the procedures and
requirements of the Copyright Claims
Board.

(I) To maintain records of the
proceedings before the Officers, certify
official records of such proceedings as
needed, and, as provided in section
1506(t), make the records in such
proceedings available to the public.

(J) To carry out such other duties as are
set forth in this chapter.

(K) When not engaged in performing the
duties of the Officers set forth in this
chapter, to perform such other duties as

may be assigned by the Register of

26
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Copyrights.

(2) Copyright claims attorneys.—Subject | (2) A ZFA A HIA}. o] o] =g 2
to the provisions of this chapter and AL E = FA 9 2o wE A FH AT
applicable regulations, the functions of WAL 7] 52 o3 2o

the Copyright Claims Attorneys shall be

as follows:

(A) To provide assistance to the (A) o] Aol & A=A A+ A F3Ho]
Copyright Claims Officers in the A7 TS A AdS At

administration of the duties of those

Officers under this chapter.

(B) To provide assistance to members (B) A2HAA Ao da 2 2 Ay
of the public with respect to the A st At gzl Al XS Al-Fehe,

procedures and requirements of the

Copyright Claims Board.

(C) To provide information to potential (C) AFAAFATY 3 &5 &25S
claimants contemplating bringing a Al7lste i are] F21 A A ATl Al
permissible action before the Copyright A A% AAA 3 H21L F2lE))
Claims Board about obtaining a subpoena | 9138t 54 o 2 xvF 251224 (h)&ol w&
under section 512(h) for the sole 23S e Ao gk AR E A|Fstth

purpose of identifying a potential
respondent in such an action.
(D) When not engaged in performing the (D) o] #oll HAlE HEALY] AHF TS
[e)
T =

duties of the Attorneys set forth in this stA] olY sl A5 ALAeF Aol A &
chapter, to perform such other duties as T 7= UE AFE T

may be assigned by the Register of

Copyrights.

(b) Independence in Determinations.— (b) 2H9] 5HA4

(1) In general.—The Copyright Claims (1) drkrpg, A=agy F a3 o] A
Board shall render the determinations of | 2] 38, #d 2 AZASTZHH ] &5 =
the Board in individual proceedings Tl whel A2 Tl Al 7|
independently on the basis of the 2E 7155 EASEA AE g gl
records in the proceedings before it and SgH o A4S Y

in accordance with the provisions of this
title, judicial precedent, and applicable
regulations of the Register of
Copyrights.

(2) Consultation.—The Copyright Claims | (2) @2]. A&d A+ Haa3} 424 H

v A4
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Officers and Copyright Claims
Attorneys—

(A) may consult with the Register of
Copyrights on general issues of law; and
(B) subject to section 1506(x), may not
consult with the Register of Copyrights
with respect to —

(i) the facts of any particular matter
pending before the Officers and the
Attorneys; or

(ii) the application of law to the facts
described in clause (i).

(3) Performance appraisals.—
Notwithstanding any other provision of
law or any regulation or policy of the
Library of Congress or Register of
Copyrights, any performance appraisal of
a Copyright Claims Officer or Copyright
Claims Attorney may not consider the
substantive result of any individual
determination reached by the Copyright
Claims Board as a basis for appraisal
except to the extent that the result may
relate to any actual or alleged violation
of an ethical standard of conduct.

(c) Direction by Register.—Subject to
subsection (b), the Copyright Claims
Officers and Copyright Claims Attorneys
shall, in the administration of their
duties, be under the general direction of
the Register of Copyrights.

(d) Inconsistent Duties Barred.—A
Copyright Claims Officer or Copyright
Claims Attorney may not undertake any
duty that conflicts with the duties of the
Officer or Attorney in connection with

the Copyright Claims Board.
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(e) Recusal.—A Copyright Claims
Officer or Copyright Claims Attorney
shall recuse himself or herself from
participation in any proceeding with
respect to which the Copyright Claims
Officer or Copyright Claims Attorney, as
the case may be, has reason to believe
that he or she has a conflict of interest.
(f) Ex Parte Communications.—Except
as may otherwise be permitted by
applicable law, any party to a proceeding
before the Copyright Claims Board shall
refrain from ex parte communications
with the Copyright Claims Officers and
the Register of Copyrights concerning
the substance of any active or pending
proceeding before the Copyright Claims
Board.

(g) Judicial Review.—Actions of the
Copyright Claims Officers and Register
of Copyrights under this chapter in
connection with the rendering of any
determination are subject to judicial
review as provided under section
1508(c) and not under chapter 7 of title
5.

§1504. Nature of proceedings

(a) Voluntary Participation.—
Participation in a Copyright Claims Board
proceeding shall be on a voluntary basis
in accordance with this chapter, and the
right of any party to instead pursue a
claim, counterclaim, or defense in a
district court of the United States, any
other court, or any other forum, and to
seek a jury trial, shall be preserved. The

rights, remedies, and limitations under
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this section may not be waived except in
accordance with this chapter.

(b) Statute of Limitations.—

(1) In general.—A proceeding may not
be maintained before the Copyright
Claims Board unless the proceeding is
commenced, in accordance with section
1506(e), before the Copyright Claims
Board not later than 3 years after the
claim accrued.

(2) Tolling.—Subject to section 1507 (a),
a proceeding commenced before the
Copyright Claims Board shall toll the
time permitted under section 507(b) for
the commencement of an action on the
same claim in a district court of the
United States during the period in which
the proceeding is pending.

(¢) Permissible Claims, Counterclaims,
and Defenses.—The Copyright Claims
Board may render determinations with
respect to the following claims,
counterclaims, and defenses, subject to
such further limitations and
requirements, including with respect to
particular classes of works, as may be
set forth in regulations established by
the Register of Copyrights:

(1) A claim for infringement of an
exclusive right in a copyrighted work
provided under section 106 / by the legal
or beneficial owner of the exclusive right
at the time of the infringement / for
which the claimant seeks damages, if
any, within the limitations set forth in
subsection (e)(1).

(2) A claim for a declaration of
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noninfringement of an exclusive right in
a copyrighted work provided under
section 106, consistent with section
2201 of title 28.

(3) A claim under section 512(f) for
misrepresentation in connection with a
notification of claimed infringement or a
counter notification seeking to replace
removed or disabled material, except
that any remedies relating to such a
claim in a proceeding before the
Copyright Claims Board shall be limited
to those available under this chapter.
(4) A counterclaim that is asserted
solely against the claimant in a
proceeding—

(A) pursuant to which the
counterclaimant seeks damages, if any,
within the limitations set forth in
subsection (e)(1); and

(B) that—

(i) arises under section 106 or section
512(f) and out of the same transaction
or occurrence that is the subject of a
claim of infringement brought under
paragraph (1), a claim of
noninfringement brought under paragraph
(2), or a claim of misrepresentation
brought under paragraph (3); or

(ii) arises under an agreement pertaining
to the same transaction or occurrence
that is the subject of a claim of
infringement brought under paragraph
(1), if the agreement could affect the
relief awarded to the claimant.

(5) A legal or equitable defense under

this title or otherwise available under
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law, in response to a claim or = HE E WA == AN vl

counterclaim asserted under this

subsection.

(6) A single claim or multiple claims (6) 19 o]ato] HF-2lo] 19 o] Ate] 1%
permitted under paragraph (1), (2), or T-olol ete] FEEH = dd e B A
(3) by 1 or more claimants against 1 or T O, ofu sk gk o] AFA FHE
more respondents, but only if all claims HE A7 53 HE o) Q= Be
asserted in any 1 proceeding arise out of | T 3l P99 AH5HQ HAH o ZRH
the same allegedly infringing activity or WAL A Ao R Y T e A
continuous course of infringing activities e)FA(1)5 9] s X3} sl &8 )
and do not, in the aggregate, result in A Ao 35S 2 eA oY st A
the recovery of such claim or claims for o vk 3 F gt}

damages that exceed the limitations

under subsection (e)(1).

(d) Excluded Claims.—The following (d) Ae F. o= 7 &9 F7-<}F vkAa

claims and counterclaims are not subject | = AZAATAFL ] AA gl i

to determination by the Copyright Claims | &FA] o}y 3tt},

Board:

(1) A claim or counterclaim that is not a | (1) #|(c)&el] wet 3] &5 = F4- =

permissible claim or counterclaim under A7) ofbd - = v A

subsection (c).

(2) A claim or counterclaim that has (2) #AHANAN TR AES WA AY #

been finally adjudicated by a court of el A& FQ - e vkA gl

competent jurisdiction or that is pending 7ro- o] el H 4 == wkA v A ZHE
%

before a court of competent jurisdiction,
unless that court has granted a stay to 5]
permit that claim or counterclaim to

proceed before the Copyright Claims

Board.

(3) A claim or counterclaim by or (3) 9 = FAH 7| o] 4w AR
against a Federal or State governmental QAT Hh A

entity.

(4) A claim or counterclaim asserted (4) m)=F 2J o] x| Ho)| AFsl= AF = o
against a person or entity residing AE FE A7) AT B vhA, o

outside of the United States, except in a el = A7 A 2 A A Y of A
case in which the person or entity %

o
initiated the proceeding before the A7)
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Copyright Claims Board and is subject to
counterclaims under this chapter.

(e) Permissible Remedies.—

(1) Monetary recovery.—

(A) Actual damages, profits, and
statutory damages for infringement.—
With respect to a claim or counterclaim
for infringement of copyright, and
subject to the limitation on total
monetary recovery under subparagraph
(D), the Copyright Claims Board may
award either of the following:

(i) Actual damages and profits
determined in accordance with section
504(b), with that award taking into
consideration, in appropriate cases,
whether the infringing party has agreed
to cease or mitigate the infringing
activity under paragraph (2).

(ii) Statutory damages, which shall be
determined in accordance with section
504(c), subject to the following
conditions:

(I) With respect to works timely
registered under section 412, so that the
works are eligible for an award of
statutory damages in accordance with
that section, the statutory damages may
not exceed $15,000 for each work
infringed.

(II) With respect to works not timely
registered under section 412, but eligible
for an award of statutory damages under
this section, statutory damages may not
exceed $7,500 per work infringed, or a
total of $15,000 in any 1 proceeding.
(ITII) The Copyright Claims Board may
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not make any finding that, or consider
whether, the infringement was
committed willfully in making an award
of statutory damages.

(IV) The Copyright Claims Board may
consider, as an additional factor in
awarding statutory damages, whether
the infringer has agreed to cease or
mitigate the infringing activity under
paragraph (2).

(B) Election of damages.—With respect
to a claim or counterclaim of
infringement, at any time before final
determination is rendered, and
notwithstanding the schedule established
by the Copyright Claims Board under
section 1506(k), the claimant or
counterclaimant shall elect—

(i) to recover actual damages and profits
or statutory damages under
subparagraph (A); or

(ii) not to recover damages.

(C) Damages for other claims.—Damages
for claims and counterclaims other than
infringement claims, such as those
brought under section 512(f), shall be
subject to the limitation under
subparagraph (D).

(D) Limitation on total monetary
recovery.—Notwithstanding any other
provision of law, a party that pursues
any 1 or more claims or counterclaims in
any single proceeding before the
Copyright Claims Board may not seek or
recover in that proceeding a total
monetary recovery that exceeds the sum

of $30,000, exclusive of any attorneys'
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fees and costs that may be awarded
under section 1506(y)(2).

(2) Agreement to cease certain
activity.—In a determination of the
Copyright Claims Board, the Board shall
include a requirement to cease conduct
if, in the proceeding relating to the
determination—

(A) a party agrees—

(i) to cease activity that is found to be
infringing, including removing or
disabling access to, or destroying,
infringing materials; or

(ii) to cease sending a takedown notice
or counter notice under section 512 to
the other party regarding the conduct at
issue before the Board if that notice or
counter notice was found to be a
knowing material misrepresentation
under section 512(f); and

(B) the agreement described in
subparagraph (A) is reflected in the
record for the proceeding.

(3) Attorneys' fees and costs.—
Notwithstanding any other provision of
law, except in the case of bad faith
conduct as provided in section
1506(y)(2), the parties to proceedings
before the Copyright Claims Board shall
bear their own attorneys' fees and costs.
(f) Joint and Several Liability.—Parties
to a proceeding before the Copyright
Claims Board may be found jointly and
severally liable if all such parties and
relevant claims or counterclaims arise

from the same activity or activities.
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(g) Permissible Number of Cases.—The (g) &5 = &% A5 ARATFTH S
Register of Copyrights may establish o] @ AAAHF AR 9GS 28l
regulations relating to the permitted o] ol me} sd3g Aol thste] wjd
number of proceedings each year by the S EE = A% Aget #dd A4S AA
same claimant under this chapter, in the sk 9= Qi

interests of justice and the

administration of the Copyright Claims

Board.

§1505. Registration requirement A1506Z(F527A)

(a) Application or Certificate.—A claim (a) AAA = AL A2 ti g &=
or counterclaim alleging infringement of AAe Haj & F=4s= AT = vhae
an exclusive right in a copyrighted work | Th&3} 22 A459-& A 9|staL, A=A
may not be asserted before the Aol A 71E 4= gl

Copyright Claims Board unless—

(1) the legal or beneficial owner of the (1) AZEe] HA == =004 Xf-27}
copyright has first delivered a completed | W #] A Z@A Ao A2 TFHFAHA, B
application, a deposit, and the required T 9 ALE 5 2R3 FrRE AE
fee for registration of the copyright to gk 75

the Copyright Office; and

(2) a registration certificate has either (2) TFTBEA7E LR AA Y A A
been issued or has not been refused. 22> A5

(b) Certificate of Registration.— (b) 55FFTHA. & HE 2T = B
Notwithstanding any other provision of shal, AZAATARYE 25 AU =
law, a claimant or counterclaimant in a © WA RS Al(a)de] 818 T3
proceeding before the Copyright Claims = A5 o] Zd mE A= Al ot
Board shall be eligible to recover actual A A sl 2 oo]9] = WA L)
damages and profits or statutory Aeas A F dnh o gs 2 59
damages under this chapter for A9+ A2}

infringement of a work if the

requirements of subsection (a) have

been met, except that—

(1) the Copyright Claims Board may not (1) AFAAH AT o]
o

render a determination in the proceeding | @3F= Al A 71# AH S

A oy 8hi=
until— 735
(A) aregistration certificate with (A) AZAAANA A2 5ol A3 =5
respect to the work has been issued by WA E Bgetal Y sEHFSTHEA 7 A%
the Copyright Office, submitted to the BAHAFATALA A= 259 S
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it
>
o

Copyright Claims Board, and made GALA O Al A -
available to the other parties to the

proceeding; and

(B) the other parties to the proceeding (B) &% AU GAR7E S5 A
have been provided an opportunity to s 2 E 73] E AT AlH
address the registration certificate;

(2) if the proceeding may not proceed (2) AZAZ st 555 HA 7 A

further because a registration certificate ool AFS ¢ o JyPet 4 gl
AF SHA 7 AZE A ALl A

for the work is pending, the proceeding < 4 T

shall be held in abeyance pending =9 714 252 Ry Ouh A%
submission of the certificate to the o] 1 o]} BFH = 4%, AZAH A
Copyright Claims Board, except that, if HA L G AFFAAN A A A=
the proceeding is held in abeyance for to] el EA] ol thsh 30 o] o &
more than 1 year, the Copyright Claims 7185 AEe & G 25S 714 5
Board may, upon providing written notice |

to the parties to the proceeding, and 30

days to the parties to respond to the

notice, dismiss the proceeding without

prejudice; and

(3) if the Copyright Claims Board (3) A& Aol 3l Azl o
receives notice that registration with sl 5 Fo] AR E A& FHI 4
respect to the work has been refused, S, AT 25 g

the proceeding shall be dismissed

without prejudice.

(¢) Presumption.—In a case in which a (c) 4. TE5FTHANA A2HE 550
registration certificate shows that AzEe] Hx F/NLEE 513 ojyof
registration with respect to a work was P A= AL HoFE= 7§, o] Ho
issued not later than 5 years after the 2 & 9 dFd gete] A41024)(c)
date of the first publication of the work, ol & FA o] A EAEA A TL ] A
the presumption under section 410(c) 71E g AgET)

shall apply in a proceeding before the

Copyright Claims Board, in addition to

relevant principles of law under this

title.

(d) Regulations.—In order to ensure that | (d) 7. AZAAFABLA A 7] E 4
actions before the Copyright Claims Fo] Aufo] M - AEF ALHAT=
Board proceed in a timely manner, the Ao ARAA R slol 7 A2 A A
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Register of Copyrights shall establish
regulations allowing the Copyright Office
to make a decision, on an expedited
basis, to issue or deny copyright
registration for an unregistered work
that is at issue before the Board.

§1506. Conduct of proceedings

(a) In General.—

(1) Applicable law.—Proceedings of the
Copyright Claims Board shall be
conducted in accordance with this
chapter and regulations established by
the Register of Copyrights under this
chapter, in addition to relevant principles
of law under this title.

(2) Conflicting precedent.—If it appears
that there may be conflicting judicial
precedent on an issue of substantive
copyright law that cannot be reconciled,
the Copyright Claims Board shall follow
the law of the Federal jurisdiction in
which the action could have been brought
if filed in a district court of the United
States, or, if the action could have been
brought in more than 1 such jurisdiction,
the jurisdiction that the Copyright Claims
Board determines has the most
significant ties to the parties and
conduct at issue.

(b) Record.—The Copyright Claims
Board shall maintain records
documenting the proceedings before the
Board.

(¢) Centralized Process.—Proceedings
before the Copyright Claims Board
shall—

(1) be conducted at the offices of the
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Copyright Claims Board without the
requirement of in— person appearances
by parties or others; and

(2) take place by means of written
submissions, hearings, and conferences
carried out through internet—based
applications and other
telecommunications facilities, except
that, in cases in which physical or other
nontestimonial evidence material to a
proceeding cannot be furnished to the
Copyright Claims Board through available
telecommunications facilities, the
Copyright Claims Board may make
alternative arrangements for the
submission of such evidence that do not
prejudice any other party to the
proceeding.

(d) Representation.—A party to a
proceeding before the Copyright Claims
Board may be, but is not required to be,
represented by—

(1) an attorney; or

(2) a law student who is qualified under
applicable law governing representation
by law students of parties in legal
proceedings and who provides such
representation on a pro bono basis.

(e) Commencement of Proceeding.—In
order to commence a proceeding under
this chapter, a claimant shall, subject to
such additional requirements as may be
prescribed in regulations established by
the Register of Copyrights, file a claim
with the Copyright Claims Board, that—
(1) includes a statement of material

facts in support of the claim;
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(2) is certified under subsection (y)(1);
and

(3) is accompanied by a filing fee in
such amount as may be prescribed in
regulations established by the Register
of Copyrights.

(f) Review of Claims and
Counterclaims.—

(1) Claims.—Upon the filing of a claim
under subsection (e), the claim shall be
reviewed by a Copyright Claims
Attorney to ensure that the claim
complies with this chapter and applicable
regulations, subject to the following:

(A) If the claim is found to comply, the
claimant shall be notified regarding that
compliance and instructed to proceed
with service of the claim under
subsection (g).

(B) If the claim is found not to comply,
the claimant shall be notified that the
claim is deficient and be permitted to file
an amended claim not later than 30 days
after the date on which the claimant
receives the notice, without the
requirement of an additional filing fee. If
the claimant files a compliant claim
within that 30—day period, the claimant
shall be so notified and be instructed to
proceed with service of the claim. If the
claim is refiled within that 30 —day
period and still fails to comply, the
claimant shall again be notified that the
claim is deficient and shall be provided a
second opportunity to amend the claim
not later than 30 days after the date of

that second notice, without the
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requirement of an additional filing fee. If
the claim is refiled again within that
second 30—day period and is compliant,
the claimant shall be so notified and shall
be instructed to proceed with service of
the claim, but if the claim still fails to
comply, upon confirmation of such
noncompliance by a Copyright Claims
Officer, the proceeding shall be
dismissed without prejudice. The
Copyright Claims Board shall also
dismiss without prejudice any proceeding
in which a compliant claim is not filed
within the applicable 30—day period.
(C)(i) Subject to clause (ii), for
purposes of this paragraph, a claim
against an online service provider for
infringement by reason of the storage of
or referral or linking to infringing
material that may be subject to the
limitations on liability set forth in
subsection (b), (¢), or (d) of section
512 shall be considered noncompliant
unless the claimant affirms in the
statement required under subsection
(e)(1) of this section that the claimant
has previously notified the service
provider of the claimed infringement in
accordance with subsection (b)(2)(E),
(¢)(3), or (d)(3) of section 512, as
applicable, and the service provider
failed to remove or disable access to the
material expeditiously upon the provision
of such notice.

(ii) If a claim is found to be
noncompliant under clause (i), the

Copyright Claims Board shall provide the
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claimant with information concerning the
service of such a notice under the
applicable provision of section 512.

(2) Counterclaims.—Upon the filing and
service of a counterclaim, the
counterclaim shall be reviewed by a
Copyright Claims Attorney to ensure
that the counterclaim complies with the
provisions of this chapter and applicable
regulations. If the counterclaim is found
not to comply, the counterclaimant and
the other parties to the proceeding shall
be notified that the counterclaim is
deficient, and the counterclaimant shall
be permitted to file and serve an
amended counterclaim not later than 30
days after the date of such notice. If the
counterclaimant files and serves a
compliant counterclaim within that 30—
day period, the counterclaimant and such
other parties shall be so notified. If the
counterclaim is refiled and served within
that 30—day period but still fails to
comply, the counterclaimant and such
other parties shall again be notified that
the counterclaim is deficient, and the
counterclaimant shall be provided a
second opportunity to amend the
counterclaim not later than 30 days after
the date of the second notice. If the
counterclaim is refiled and served again
within that second 30—day period and is
compliant, the counterclaimant and such
other parties shall be so notified, but if
the counterclaim still fails to comply,
upon confirmation of such noncompliance

by a Copyright Claims Officer, the
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counterclaim, but not the proceeding,

shall be dismissed without prejudice.

(3) Dismissal for unsuitability.—The (3) ¥-A Ao st 7)1z A=A A A
Copyright Claims Board shall dismiss a HYAS AT E= WA HE A BE ST
claim or counterclaim without prejudice 25l o Al -l Az Tl o]
if, upon reviewing the claim or AT e WAV O 7 59 o = sy
counterclaim, or at any other time in the | & &3} o] f-2 ] ZHA A T4 T ol A]
proceeding, the Copyright Claims Board AA S Y 7)el F-43tsitia 425 U
concludes that the claim or counterclaim Y= A5 AT AT s v s 74
is unsuitable for determination by the 1=

Copyright Claims Board, including on

account of any of the following:

(A) The failure to join a necessary (A) "= GAAE L3471 R] 23l H-$-
party.

(B) The lack of an essential witness, (B) TFARA 59, A4 = A7t 5
evidence, or expert testimony. o] gl& A%

(C) The determination of a relevant (C) A=A ado] e A o= g
issue of law or fact that could exceed o g e AR g e AR A A
either the number of proceedings the do] AE#ES 29E ol I HE
Copyright Claims Board could reasonably | B ARAol o3t A<l 72 ¢

administer or the subject matter

competence of the Copyright Claims

Board.

(g) Service of Notice and Claims.—In (g) A 2 2% $F. g2l gt
order to proceed with a claim against a A5 Adst7] fsto] F<02 ANDHF
respondent, a claimant shall, not later o uz} & 3 X = FH3 FH-H
than 90 days after receiving notification 90 ool A4l el 23T
under subsection (f) to proceed with Qo tigk & WS A&t 9321
service, file with the Copyright Claims o tisk e a8 WAA7| 7] ¢l A
Board proof of service on the TN AZAFT =7 o] AAG S 7ol A
respondent. In order to effectuate YA g vhol] whe} A1 SEe] Ao R
service on a respondent, the claimant = A" g Lo et A% Ex 2 A
shall cause notice of the proceeding and TA ARto] B Fol Al FEEHES g
a copy of the claim to be served on the ooEle A v 2 5o 81 ¥

respondent, either by personal service or | 3},
pursuant to a waiver of personal service,

as prescribed in regulations established

v A4
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by the Register of Copyrights. Such
regulations shall include the following
requirements:

(1) The notice of the proceeding shall
adhere to a prescribed form and shall set
forth the nature of the Copyright Claims
Board and proceeding, the right of the
respondent to opt out, and the
consequences of opting out and not
opting out, including a prominent
statement that, by not opting out within
60 days after receiving the notice, the
respondent—

(A) loses the opportunity to have the
dispute decided by a court created under
article III of the Constitution of the
United States; and

(B) waives the right to a jury trial
regarding the dispute.

(2) The copy of the claim served on the
respondent shall be the same as the
claim that was filed with the Copyright
Claims Board.

(3) Personal service of a notice and
claim may be effected by an individual
who is not a party to the proceeding and
is older than 18 years of age.

(4) An individual, other than a minor or
incompetent individual, may be served
by—

(A) complying with State law for
serving a summons in an action brought
in courts of general jurisdiction in the
State where service is made;

(B) delivering a copy of the notice and
claim to the individual personally;

(C) leaving a copy of the notice and
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claim at the individual's dwelling or usual | AX =& A4 AHG 3} AFHS 717 AL
place of abode with someone of suitable o] H A AFol= Arol EAF=
age and discretion who resides there; or

(D) delivering a copy of the notice and (D) T A FRlo] Axaf $& FHEAo = A
claim to an agent designated by the Ak gl Qlo Al XA 2 A FA] AFES
respondent to receive service of process | AEsAY 19} o] XA A Fe& H9

or, if not so designated, an agent FHAYE o} HA o7 HAxp £dS 1k
authorized by appointment or by law to S A ANA G U

receive service of process.

(5)(A) A corporation, partnership, or (5)(A) gyt ABEHYNA T HoJ= &
unincorporated association that is FE& A7E e HA, FAIAF =
subject to suit in courts of general HlH Ak o] s A= 2 FEoigl A
jurisdiction under a common name shall A D AGTFA AMES Sk WA
be served by delivering a copy of the = A, S le] AAHA F
notice and claim to its service agent. If AG e 5 o] s S B &
such service agent has not been o] o] Fold 4 Qlth

designated, service shall be

accomplished—

(i) by complying with State law for (i) o] o]Fojzl F=2o] Uut F3HH Qo
serving a summons in an action brought A71E nFolA] g Fdo A 59
in courts of general jurisdiction in the = TFote WY

State where service is made; or

(ii) by delivering a copy of the notice (i) 94¢, #g4 == Ak gzl =&
and claim to an officer, a managing or Fadgglely HEA AT o] o] F
general agent, or any other agent AR = Fo At AP A A7 H A%
authorized by appointment or by law to o] $ES WS I = uE g el Al
receive service of process in an action Aests v, 28 o, S gigde] ¥
brought in courts of general jurisdiction of we} @okS Fof o o] 7+ o
in the State where service is made and, A 8T8k S XA B AT AR E
if the agent is one authorized by statute I Ao Al 9-H o7 FSh= By

and the statute so requires, by also
mailing a copy of the notice and claim to

the respondent.

(B) A corporation, partnership, or (B) 35 oz Ak AU AFS
unincorporated association that is A7 4 = WA, FAS|A = v
subject to suit in courts of general QA= AXASHFH o] FAHSE A=
jurisdiction under a common name may 878 Fote] AZAAFA TGl gk
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elect to designate a service agent to
receive notice of a claim against it
before the Copyright Claims Board by
complying with requirements that the
Register of Copyrights shall establish by
regulation. The Register of Copyrights
shall maintain a current directory of
service agents that is available to the
public for inspection, including through
the internet, and may require such
corporations, partnerships, and
unincorporated associations designating
such service agents to pay a fee to cover
the costs of maintaining the directory.
(6) In order to request a waiver of
personal service, the claimant may notify
a respondent, by first class mail or by
other reasonable means, that a
proceeding has been commenced, such
notice to be made in accordance with
regulations established by the Register
of Copyrights, subject to the following:
(A) Any such request shall be in writing,
shall be addressed to the respondent,
and shall be accompanied by a prescribed
notice of the proceeding, a copy of the
claim as filed with the Copyright Claims
Board, a prescribed form for waiver of
personal service, and a prepaid or other
means of returning the form without
cost.

(B) The request shall state the date on
which the request is sent, and shall
provide the respondent a period of 30
days, beginning on the date on which the
request is sent, to return the waiver

form signed by the respondent. The

46

A7 BT WS $UUINL AGE 5
Atk A4AEEY L AHY 5 Fol &
W Fol AR 5 Uk SR F
A RS fA sl of s Y SR
Q18 A W, FAAL R vyl
Aol BE- fAv FFL A3 £5ES A
23 A% 278 5 v}

(6) 719l $& 712 2357] 9I5te] 4
Fole AT B W wE
of gHeldel W o2 o] AN H T
A% AT 5 U3 1% FAE A
A5 S YA A Yol ueh o] 7

(A) £9& NROE o] Foi Aok 51 3]
HFANA A ojof hvf AFH A%
FAM, ALGAY AR AZE T
A AR, AR A S 7] P, A
w1 ke U glo] FAS WY &

OEEEEREISE REE TR
A7k WA slojok sl 7] BT AT 8

v A4



O SR A @ AMIAE A 2 e

signed waiver form shall, for purposes of
this subsection, constitute acceptance
and proof of service as of the date on
which the waiver is signed.

(7)(A) A respondent's waiver of
personal service shall not constitute a
waiver of the respondent's right to opt
out of the proceeding.

(B) A respondent who timely waives
personal service under paragraph (6)
and does not opt out of the proceeding
shall be permitted a period of 30 days, in
addition to the period otherwise
permitted under the applicable
procedures of the Copyright Claims
Board, to submit a substantive response
to the claim, including any defenses and
counterclaims.

(8) A minor or an incompetent individual
may only be served by complying with
State law for serving a summons or like
process on such an individual in an action
brought in the courts of general
jurisdiction of the State where service is
made.

(9) Service of a claim and waiver of
personal service may only be effected
within the United States.

(h) Notification by Copyright Claims
Board.—The Register of Copyrights shall
establish regulations providing for a
written notification to be sent by, or on
behalf of, the Copyright Claims Board to
notify the respondent of a pending
proceeding against the respondent, as
set forth in those regulations, which
shall—
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(1) include information concerning the
respondent's right to opt out of the
proceeding, the consequences of opting
out and not opting out, and a prominent
statement that, by not opting out within
60 days after the date of service under
subsection (g), the respondent loses the
opportunity to have the dispute decided
by a court created under article III of the
Constitution of the United States and
waives the right to a jury trial regarding
the dispute; and

(2) be in addition to, and separate and
apart from, the notice requirements
under subsection (g).

(i) Opt—Out Procedure.—Upon being
properly served with a notice and claim,
a respondent who chooses to opt out of
the proceeding shall have a period of 60
days, beginning on the date of service, in
which to provide written notice of such
choice to the Copyright Claims Board, in
accordance with regulations established
by the Register of Copyrights. If proof of
service has been filed by the claimant
and the respondent does not submit an
opt—out notice to the Copyright Claims
Board within that 60—day period, the
proceeding shall be deemed an active
proceeding and the respondent shall be
bound by the determination in the
proceeding to the extent provided under
section 1507 (a). If the respondent opts
out of the proceeding during that 60—
day period, the proceeding shall be
dismissed without prejudice, except that,

in exceptional circumstances and upon
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written notice to the claimant, the

Copyright Claims Board may extend that

60—day period in the interests of

justice.

(j) Service of Other Documents.— (j) L 8re] =AY . FAA L AH A

Documents submitted or relied upon ina | ©]]2] AFoA] AZ= AL AFolA <
Hs

ol AT

1

proceeding, other than the notice and &5t oA e AEH
claim, shall be served in accordance with | T4l we} $23c},
regulations established by the Register
of Copyrights.

(k) Scheduling.—Upon confirmation that (k) A, 2%o] 18 Folgt= Aol &1l
a proceeding has become an active HH ARAH AL S FF AF
proceeding, the Copyright Claims Board of etk AdAHE Tt} A= A<l
shall issue a schedule for the future T WA TRl o] Al1504 24 (e) 3ol w
conduct of the proceeding. The schedule g} &S dgsto]of s A7) 7} v
shall not specify a time that a claimant Al o] QA grofok shr}, A =2 A -4
or counterclaimant is required make an Yo] FxolE dAS A2AA A FHYo]
election of damages that is inconsistent Ao s &l MAT = At

with section 1504(e). A schedule issued
by the Copyright Claims Board may be
amended by the Copyright Claims Board
in the interests of justice.

(1) Conferences.—One or more Copyright | (1) 3]¢]. 178 o]/ A2t A4 A3

Claims Officers may hold a conference to | & 249 AATY T SAMNA] EAS
address case management or discovery gF7] 98 3= NHT 5 o S
issues in a proceeding, which shall be 3 o= AEHA} 7| Zof 7] E 5 o]of
noted upon the record of the proceeding =5 e IAE U

and may be recorded or transcribed.

(m) Party Submissions.—A proceeding (m) GAAL A=, A=A FATL 9] &
of the Copyright Claims Board may not o= A=A FARY Y] 485 = 44

<
include any formal motion practice, O Habo] 2= o 7 39 A A9
except that, subject to applicable o %
regulations and procedures of the A= EskE S gl

Copyright Claims Board—

(1) the parties to the proceeding may (1) 252 GARAZE A 24 A -4 dd ol
make requests to the Copyright Claims AA T 2 SATNA] ARt tiE] T E A
Board to address case management and 2 QH5ta o] Uit YA E AET
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discovery matters, and submit responses | U= A
thereto; and
(2) the Copyright Claims Board may (2) AZAAFATLD ] A=A H+ A3

request or permit parties to make ol A A A 7] &

submissions addressing relevant = HEo #3k T4 == 1 5o {jtxﬂ%
questions of fact or law, or other O3 AES AR A 8.4 2D 5835}
matters, including matters raised sua L olof] gt GRS AlFE - A= HAF

sponte by the Copyright Claims Officers,

and offer responses thereto.

(n) Discovery.—Discovery in a (n) AN AFAXfo A o FANA=
proceeding shall be limited to the A 2H =g o] AAS gl A HA S
production of relevant information and npof] wha} #H H B = FA 9] A2 AH
documents, written interrogatories, and Al AH oA e o7 Akt vl
written requests for admission, as O 7t 59 A5 Al e E

provided in regulations established by

the Register of Copyrights, except that—

(1) upon the request of a party, and for (1) GALAFS] @4 o] 9)a1 3t AF-5-7}
good cause shown, the Copyright Claims | & A%, AZAA A TLLS 5 ARt
Board may approve additional relevant o thal Atz o7 F7F BH ZAMAE
discovery, on a limited basis, in SUE = o FGojo Fgete= A5 &
particular matters, and may request ST Al B AH D FAE 1] 3
specific information and documents from | Aol Al 2pkA el A &S 24 4= 9}
participants in the proceeding and

voluntary submissions from

nonparticipants, consistent with the

interests of justice;

(2) upon the request of a party, and for (2) GALARFS] @3 o] 9) a1 A3k AL57}
good cause shown, the Copyright Claims D= A, AFEAFARYL LS 71 AR
Board may issue a protective order to 7F 23t A e S FUNE A|gs
limit the disclosure of documents or - REgEs WY o

testimony that contain confidential

information; and

(3) after providing notice and an (3) 3A ZL S 713 & A&t & a8
opportunity to respond, and upon good A A7 dsE As-, AREH A
cause shown, the Copyright Claims AhE A AT A-E S deE A
Board may apply an adverse inference g st Ak QAo ] Aol =A
with respect to disputed facts against a a5 AlEshA] &2 FAA gl A
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party who has failed to timely provide
discovery materials in response to a
proper request for materials that could
be relevant to such facts.

(o) Evidence.—The Copyright Claims
Board may consider the following types
of evidence in a proceeding, and such
evidence may be admitted without
application of formal rules of evidence:
(1) Documentary and other
nontestimonial evidence that is relevant
to the claims, counterclaims, or defenses
in the proceeding.

(2) Testimonial evidence, submitted
under penalty of perjury in written form
or in accordance with subsection (p),
limited to statements of the parties and
nonexpert witnesses, that is relevant to
the claims, counterclaims, and defenses
in a proceeding, except that, in
exceptional cases, expert witness
testimony or other types of testimony
may be permitted by the Copyright
Claims Board for good cause shown.
(p) Hearings.—The Copyright Claims
Board may conduct a hearing to receive
oral presentations on issues of fact or
law from parties and witnesses to a
proceeding, including oral testimony,
subject to the following:

(1) Any such hearing shall be attended
by not fewer than 2 of the Copyright
Claims Officers.

(2) The hearing shall be noted upon the
record of the proceeding and, subject to
paragraph (3), may be recorded or

transcribed as deemed necessary by the
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Copyright Claims Board.

(3) A recording or transcript of the
hearing shall be made available to any
Copyright Claims Officer who is not in
attendance.

(q) Voluntary Dismissal.—

(1) By claimant.—Upon the written
request of a claimant that is received
before a respondent files a response to
the claim in a proceeding, the Copyright
Claims Board shall dismiss the
proceeding, or a claim or respondent, as
requested, without prejudice.

(2) By counterclaimant.—Upon written
request of a counterclaimant that is
received before a claimant files a
response to the counterclaim, the
Copyright Claims Board shall dismiss the
counterclaim, such dismissal to be
without prejudice.

(3) Class actions.—Any party in an
active proceeding before the Copyright
Claims Board who receives notice of a
pending or putative class action, arising
out of the same transaction or
occurrence, in which that party is a class
member may request in writing dismissal
of the proceeding before the Board.
Upon notice to all claimants and
counterclaimants, the Copyright Claims
Board shall dismiss the proceeding
without prejudice.

(r) Settlement.—

(1) In general.—At any time in an active
proceeding, some or all of the parties
may—

(A) jointly request a conference with a
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Copyright Claims Officer for the purpose
of facilitating settlement discussions; or
(B) submit to the Copyright Claims
Board an agreement providing for
settlement and dismissal of some or all
of the claims and counterclaims in the
proceeding.

(2) Additional request.—A submission
under paragraph (1)(B) may include a
request that the Copyright Claims Board
adopt some or all of the terms of the
parties' settlement in a final
determination in the proceeding.

(s) Factual Findings.—Subject to
subsection (n)(3), the Copyright Claims
Board shall make factual findings based
upon a preponderance of the evidence.
(t) Determinations.—

(1) Nature and contents.—A
determination rendered by the Copyright
Claims Board in a proceeding shall—

(A) be reached by a majority of the
Copyright Claims Board;

(B) be in writing, and include an
explanation of the factual and legal basis
of the determination;

(C) set forth any terms by which a
respondent or counterclaim respondent
has agreed to cease infringing activity
under section 1504(e)(2);

(D) to the extent requested under
subsection (r)(2), set forth the terms of
any settlement agreed to under
subsection (r)(1); and

(E) include a clear statement of all
damages and other relief awarded,

including under subparagraphs (C) and
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chapter 1s exempt from disclosure to the
public under section 552(b) (3) of title
5, except for determinations, records,
and information published under
paragraph (3).

(u) Respondent's Default.—If a
proceeding has been deemed an active
proceeding but the respondent has failed
to appear or has ceased participating in
the proceeding, as demonstrated by the
respondent's failure, without justifiable
cause, to meet 1 or more deadlines or
requirements set forth in the schedule
adopted by the Copyright Claims Board
under subsection (k), the Copyright

Claims Board may enter a default
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Q) =i @A KLIS #2uzms
(D).
(2) Dissent.—A Copyright Claims Officer | (2) W, #| (1) ol wE AA o) Hkof 3}
who dissents from a decision contained o A2 HE a3 Y dkg] A&
in a determination under paragraph (1) PAgE A=A g HES 7 o
may append a statement setting forth the
grounds for that dissent.
(3) Publication.—Each final (3) &7 AzAAFAdd e 4 T4
determination of the Copyright Claims 42 ARk tiFo] AT F = A E
Board shall be made available on a o A &l 7k stttk A#AETEH 2 Al
publicly accessible website. The (n)&A(2)Z 0l & B3 o thito]
Register shall establish regulations with HE7d ARE BIEH] Y3 7= A
respect to the publication of other e xgete] el 2743 Ade 1yt
records and information relating to such o] 715 H Hro] FIle Bk A4S
determinations, including the redaction EEl=
of records to protect confidential
information that is the subject of a
protective order under subsection
(n)(2).
(4) Freedom of information act.—All (4) ™R-EFMNH, . o] Zo & A=A
information relating to proceedings of ATAEY e Ao P RE AW =
the Copyright Claims Board under this A3zl wpek I A4, 715 DL AR

= Al)star, A5HEA5522A4 (b) A (3)
o e} Ak ol Al E/HH A of gt
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determination, including the dismissal of

any counterclaim asserted by the

respondent, as follows and in accordance

with such other requirements as the

Register of Copyrights may establish by

regulation:

(1) The Copyright Claims Board shall (1) AFAAFABLL Aol Al A+
require the claimant to submit relevant Aol A5+ E T S das A3
evidence and other information in st B S B 9] ARE A=)
support of the claimant's claim and any E5 gsloof o s A 2 AH <
asserted damages and, upon review of o] Z Hte] Al&F 8 ARE HAES & 11
such evidence and any other requested oF Zo]l AlEd A57F 485 = Hol what
submissions from the claimant, shall Al Al el g A S ARkl
determine whether the materials so Fa ek aear 2 A fele Ads
submitted are sufficient to support a TA R Epl g (A A5 A4
finding in favor of the claimant under 1=

applicable law and, if so, the appropriate

relief and damages, if any, to be

awarded.

(2) If the Copyright Claims Board makes | (2) AZAHFd# o] A(1)5 ol w2}
an affirmative determination under TAA AAE = 45, AEH A
paragraph (1), the Copyright Claims HL-2 Ajbe Fold) AAeHS A5k
Board shall prepare a proposed default AZHAR T A TLD] 2ad 7] S0l vrd =
determination, and shall provide written olu|d F=AE XT3 BE 4R AT
notice to the respondent at all addresses, | 1ol Al AZAH A AL Eols] AA o]
including email addresses, reflected in AR Folets A g a4 HA F48
the records of the proceeding before the | Aol ts] A o= FX|3t}. o] 23t X
Copyright Claims Board, of the pendency | ol& A|¢tE Ho]3) AAo] HHE x oo} &}
of a default determination by the g -Qlo] TA LR 30 o]l Al
Copyright Claims Board and of the legal oty E-old) AAo wtfst= ojw sk A
significance of such determination. Such T 29 AHE A= 4 o= W
notice shall be accompanied by the £o] WA Hh

proposed default determination and shall

provide that the respondent has a period

of 30 days, beginning on the date of the

notice, to submit any evidence or other

information in opposition to the proposed
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default determination.

(3) If the respondent responds to the (3) I A F2o] A (2)Z o HAIZ 30 2]
notice provided under paragraph (2) 712 Well sl gl whet Als-E & A ol
within the 30—day period provided in Sl A, AdAFTARES 9H
such paragraph, the Copyright Claims TAY AZE AEE LSt AU GAL
Board shall consider the respondent's A7 283 AE AR E AYE F A=F
submissions and, after allowing the other | &-&3% ¥ Atd AAHS FASIAY A7
parties to address such submissions, SHAl =46l 1 A2 A= AA S
maintain, or amend its proposed ol AA o] ¥A] ofgrt

determination as appropriate, and the

resulting determination shall not be a

default determination.

(4) If the respondent fails to respond to (4) g FAo] A(2) =z ME FA 9 F
z ]

the notice provided under paragraph (2), | 3}A] && A9 ALAAFARYL Eo
the Copyright Claims Board shall Y AR S TAH o= st 1 o]
proceed to issue the default 9 Al A1508 %A (¢) &l A 3
determination as a final determination. gel= W WAt g 2o o]o] =
Thereafter, the respondent may only A7)k 4= Ak ok, A 150839 whe} of
challenge such determination to the w3k 71 o] JRAIE 7] dell A2FHE A
extent permitted under section 1508(c), | F-Al#o] B & sl Eold) 2GS 7
except that, before any additional astet 7 A A= AL g

proceedings are initiated under section
1508, the Copyright Claims Board may,
in the interests of justice, vacate the
default determination.

(v) Claimant's Failure To Proceed.— (v) A9l &

s

01-}
i

3 5
(1) Failure to complete service.—If a (1) & nk=. A2l Al(g) A
claimant fails to complete service on a S8 904 9] 7|7 el 37 F-2lef o
respondent within the 90—day period st S gushA X3 A5, AFAH T
required under subsection (g), the AAALE g I A TS A5l A
Copyright Claims Board shall dismiss w A sk}, g -Qlo] g 904 9] 717F W
that respondent from the proceeding o B I A2l gt S 5 }HA]
without prejudice. If a claimant fails to e Ag, AAEAHTARE S Y &%
complete service on all respondents S 717}Fgh

within that 90—day period, the Copyright
Claims Board shall dismiss the

proceeding without prejudice.
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(2) Failure to prosecute.—If a claimant
fails to proceed in an active proceeding,
as demonstrated by the claimant's
failure, without justifiable cause, to meet
1 or more deadlines or requirements set
forth in the schedule adopted by the
Copyright Claims Board under subsection
(k), the Copyright Claims Board may,
upon providing written notice to the
claimant and a period of 30 days,
beginning on the date of the notice, to
respond to the notice, and after
considering any such response, issue a
determination dismissing the claimant's
claims, which shall include an award of
attorneys' fees and costs, if appropriate,
under subsection (y) (2). Thereafter,
the claimant may only challenge such
determination to the extent permitted
under section 1508(c), except that,
before any additional proceedings are
initiated under section 1508, the
Copyright Claims Board may, in the
interests of justice, vacate the
determination of dismissal.

(w) Request for Reconsideration.—A
party may, not later than 30 days after
the date on which the Copyright Claims
Board issues a final determination in a
proceeding under this chapter, submit a
written request for reconsideration of, or
an amendment to, such determination if
the party identifies a clear error of law
or fact material to the outcome, or a
technical mistake. After providing the
other parties an opportunity to address

such request, the Copyright Claims
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Board shall either deny the request or
issue an amended final determination.
(x) Review by Register.—If the
Copyright Claims Board denies a party a
request for reconsideration of a final
determination under subsection (w), that
party may, not later than 30 days after
the date of such denial, request review
of the final determination by the
Register of Copyrights in accordance
with regulations established by the
Register. Such request shall be
accompanied by a reasonable filing fee,
as provided in such regulations. The
review by the Register shall be limited
to consideration of whether the
Copyright Claims Board abused its
discretion in denying reconsideration of
the determination. After providing the
other parties an opportunity to address
the request, the Register shall either
deny the request for review, or remand
the proceeding to the Copyright Claims
Board for reconsideration of issues
specified in the remand and for issuance
of an amended final determination. Such
amended final determination shall not be
subject to further consideration or
review, other than under section
1508(c).

(y) Conduct of Parties and Attorneys.—
(1) Certification.—The Register of
Copyrights shall establish regulations
requiring certification of the accuracy
and truthfulness of statements made by
participants in proceedings before the

Copyright Claims Board.
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(2) Bad faith conduct.—Notwithstanding
any other provision of law, in any
proceeding in which a determination is
rendered and it is established that a
party pursued a claim, counterclaim, or
defense for a harassing or other
improper purpose, or without a
reasonable basis in law or fact, then,
unless inconsistent with the interests of
justice, the Copyright Claims Board shall
in such determination award reasonable
costs and attorneys' fees to any
adversely affected party of in an amount
of not more than $5,000, except that—
(A) if an adversely affected party
appeared pro se in the proceeding, the
award to that party shall be for costs
only, in an amount of not more than
$2,500; and

(B) in extraordinary circumstances, such
as where a party has demonstrated a
pattern or practice of bad faith conduct
as described in this paragraph, the
Copyright Claims Board may, in the
interests of justice, award costs and
attorneys' fees in excess of the
limitations under this paragraph.

(3) Additional penalty.—If the Board
finds that on more than 1 occasion within
a 12—month period a party pursued a
claim, counterclaim, or defense before
the Copyright Claims Board for a
harassing or other improper purpose, or
without a reasonable basis in law or fact,
that party shall be barred from initiating
a claim before the Copyright Claims

Board under this chapter for a period of
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12 months beginning on the date on
which the Board makes such a finding.
Any proceeding commenced by that
party that is still pending before the
Board when such a finding is made shall
be dismissed without prejudice, except
that if a proceeding has been deemed
active under subsection (i), the
proceeding shall be dismissed under this
paragraph only if the respondent
provides written consent thereto.

(z) Regulations for Smaller Claims.—The
Register of Copyrights shall establish
regulations to provide for the
consideration and determination, by not
fewer than 1 Copyright Claims Officer,
of any claim under this chapter in which
total damages sought do not exceed
$5,000 (exclusive of attorneys' fees and
costs). A determination issued under
this subsection shall have the same
effect as a determination issued by the
entire Copyright Claims Board.

(aa) Opt—out for Libraries and
Archives.—

(1) In general.—The Register of
Copyrights shall establish regulations
allowing for a library or archives that
does not wish to participate in
proceedings before the Copyright Claims
Board to preemptively opt out of such
proceedings.

(2) Procedures.—The regulations
established under paragraph (1) shall—
(A) set forth procedures for
preemptively opting out of proceedings

before the Copyright Claims Board; and
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(B) require that the Copyright Office
compile and maintain a publicly available
list of the libraries and archives that
have successfully opted out of
proceedings in accordance with the
procedures described in subparagraph
(A).

(3) No fee or renewal required.—The

Register of Copyrights may not—

(A) charge a library or archives a fee to
preemptively opt out of proceedings
under this subsection; or

(B) require a library or archives to
renew a decision to preemptively opt out
of proceedings under this subsection.
(4) Definitions.—For purposes of this
subsection, the terms "library" and
"archives" mean any library or archives,
respectively, that qualifies for the
limitations on exclusive rights under
section 108.

§1507. Effect of proceeding

(a) Determination.—Subject to the
reconsideration and review processes
provided under subsections (w) and (x)
of section 1506 and section 1508(c), the
issuance of a final determination by the
Copyright Claims Board in a proceeding,
including a default determination or
determination based on a failure to
prosecute, shall, solely with respect to
the parties to such determination,
preclude relitigation before any court or
tribunal, or before the Copyright Claims
Board, of the claims and counterclaims

asserted and finally determined by the
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Board, and may be relied upon for such
purpose in a future action or proceeding
arising from the same specific activity or

activities, subject to the following:

(1) A determination of the Copyright (1) A=A TAde A4 A44d%

Claims Board shall not preclude litigation | TAHPo] 4 = HFTH o= A3}

or relitigation as between the same or A e A = vhAe AH sl Fds)
different parties before any court or At th& GARAF 1F s A A Y AR AL
tribunal, or the Copyright Claims Board, 2 = WHE EAo el o] HYolk
of the same or similar issues of fact or A = AR AR A%

law in connection with claims or = AAaES Al7IskE A wiAIsHA] ofY

counterclaims not asserted or not finally kot

determined by the Copyright Claims

Board.

(2) A determination of ownership of a (2) AZAAFAFLDANM o] A 2 S
copyrighted work for purposes of HX02 g AE A A A
resolving a matter before the Copyright ATAHL S 25k Hed oy Al gka 9
Claims Board may not be relied upon, OE LFoluf Axfol| A o] &3 = glom
and shall not have any preclusive effect, o3t AEA gE L 24| o} st}

in any other action or proceeding before

any court or tribunal, including the

Copyright Claims Board.

(3) Except to the extent permitted (3) o] &3 A1508%<] whe} 5185 +=
under this subsection and section 1508, A= Al star, AZAA A AL AA
any determination of the Copyright = AAAHTARLE 2355 o g Y
Claims Board may not be cited or relied H = AR g8 Ago|y Ao A
upon as legal precedent in any other WA A2 Q&S AY o] 83 4= gl

action or proceeding before any court or

tribunal, including the Copyright Claims

Board.

(b) Class Actions Not Affected.— (b) F3FS WA oy sl Jdias

(1) In general.—A proceeding before the | (1) YWkA}sE A=A AT A 7] &
Copyright Claims Board shall not have Ao AWAHPH A o] kA A x| o
any effect on a class action proceeding w3k 3L 1| x| %] o A|1509%A)

in a district court of the United States, ()32 ALALHF L] JaFdatd

and section 1509(a) shall not apply to a A g% %] o} s},

class action proceeding in a district court
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of the United States.

(2) Notice of class action.—Any party to
an active proceeding before the
Copyright Claims Board who receives
notice of a pending class action, arising
out of the same transaction or
occurrence as the proceeding before the
Copyright Claims Board, in which the
party is a class member shall either—
(A) opt out of the class action, in
accordance with regulations established
by the Register of Copyrights; or

(B) seek dismissal under section
1506(q)(3) of the proceeding before the
Copyright Claims Board.

(¢) Other Materials in Proceeding.—
Except as permitted under this section
and section 1508, a submission or
statement of a party or witness made in
connection with a proceeding before the
Copyright Claims Board, including a
proceeding that is dismissed, may not be
cited or relied upon in, or serve as the
basis of, any action or proceeding
concerning rights or limitations on rights
under this title before any court or
tribunal, including the Copyright Claims
Board.

(d) Applicability of Section 512(g).—A
claim or counterclaim before the
Copyright Claims Board that is brought
under subsection (¢)(1) or (¢)(4) of
section 1504, or brought under
subsection (¢)(6) of section 1504 and
that relates to a claim under subsection
(c)(1) or (¢)(4) of such section,

qualifies as an action seeking an order to
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restrain a subscriber from engaging in
infringing activity under section
512(g)(2)(C) if—

(1) notice of the commencement of the
Copyright Claims Board proceeding is
provided by the claimant to the service
provider's designated agent before the
service provider replaces the material
following receipt of a counter
notification under section 512(g); and
(2) the claim brought alleges
infringement of the material identified in
the notification of claimed infringement
under section 512(c¢)(1)(C).

(e) Failure To Assert Counterclaim.—
The failure or inability to assert a
counterclaim in a proceeding before the
Copyright Claims Board shall not
preclude the assertion of that
counterclaim in a subsequent court
action or proceeding before the
Copyright Claims Board.

(f) Opt—Out or Dismissal of Party.—If a
party has timely opted out of a
proceeding under section 1506(i) or is
dismissed from a proceeding before the
Copyright Claims Board issues a final
determination in the proceeding, the
determination shall not be binding upon
and shall have no preclusive effect with
respect to that party.

§1508. Review and confirmation by
district court

(a) In General.—In any proceeding in
which a party has failed to pay damages,
or has failed otherwise to comply with

the relief, awarded in a final
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Board or review by the Register of of thalf F=AAlA F-oAH TAE &<l
Copyrights is resolved, or an amended Stal g FAE HEAR FAhS e HEH S
final determination is issued, whichever H o Arlulof S A e 1Rk
occurs last, apply to the United States o] Ak ml= ] Aol AH T
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order confirming the relief awarded in v Ay njo} ST AW = v
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such order and direct entry of judgment = UEs A5, 3YE EwidaS A
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District Court for the District of st ol 23k A9l v 8-S Fasho
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United States, as the case may be,

issues an order confirming the relief

awarded by the Copyright Claims Board,

the court shall impose on the party who

failed to pay damages or otherwise

comply with the relief, the reasonable

expenses required to secure such order,

including attorneys' fees, that were

incurred by the aggrieved party.

(b) Filing Procedures.— (b) A& A=A}

(1) Application to confirm (1) 24 & AA. Al(a) ol w2 A=}
determination.—Notice of the application | #ZdTAALe] 24 &2 X #4 55 &

under subsection (a) for confirmation of
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Board and entry of judgment shall be
provided to all parties to the proceeding
before the Copyright Claims Board that
resulted in the determination, in
accordance with the procedures
applicable to service of a motion in the
district court of the United States where
the application is made.

(2) Contents of application.—The
application under subsection (a) shall
include the following:

(A) A certified copy of the final or
amended final determination of the
Copyright Claims Board, as reflected in
the records of the Copyright Claims
Board, following any process of
reconsideration or review by the
Register of Copyrights, to be confirmed
and rendered to judgment.

(B) A declaration by the applicant, under
penalty of perjury—

(i) that the copy is a true and correct
copy of such determination;

(ii) stating the date the determination
was issued;

(iii) stating the basis for the challenge
under subsection (¢)(1); and

(iv) stating whether the applicant is
aware of any other proceedings before
the court concerning the same
determination of the Copyright Claims
Board.

(¢) Challenges to the Determination.—
(1) Bases for challenge.—Not later than
90 days after the date on which the
Copyright Claims Board issues a final or

amended final determination in a
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proceeding, or not later than 90 days
after the date on which the Register of
Copyrights completes any process of
reconsideration or review of the
determination, whichever occurs later, a
party may seek an order from a district
court of the United States vacating,
modifying, or correcting the
determination of the Copyright Claims
Board in the following cases:

(A) If the determination was issued as a
result of fraud, corruption,
misrepresentation, or other misconduct.
(B) If the Copyright Claims Board
exceeded its authority or failed to render
a final determination concerning the
subject matter at issue.

(C) In the case of a default
determination or determination based on
a failure to prosecute, if it is established
that the default or failure was due to
excusable neglect.

(2) Procedure to challenge.—

(A) Notice of application.—Notice of the
application to challenge a determination
of the Copyright Claims Board shall be
provided to all parties to the proceeding
before the Copyright Claims Board, in
accordance with the procedures
applicable to service of a motion in the
court where the application is made.

(B) Staying of proceedings.—For
purposes of an application under this
subsection, any judge who is authorized
to issue an order to stay the proceedings
in another action brought in the same

court may issue an order, to be served
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with the notice of application, staying
proceedings to enforce the award while
the challenge is pending.

§1509. Relationship to other district
court actions

(a) Stay of District Court Proceedings.—
Subject to section 1507(b), a district
court of the United States shall issue a
stay of proceedings or such other relief
as the court determines appropriate with
respect to any claim brought before the
court that is already the subject of a
pending or active proceeding before the
Copyright Claims Board.

(b) Alternative Dispute Resolution
Process.—A proceeding before the
Copyright Claims Board under this
chapter shall qualify as an alternative
dispute resolution process under section
651 of title 28 for purposes of referral
of eligible cases by district courts of the
United States upon the consent of the
parties.

§1510. Implementation by Copyright
Office

(a) Regulations.—

(1) Implementation generally.—The
Register of Copyrights shall establish
regulations to carry out this chapter.
Such regulations shall include the fees
prescribed under subsections (e) and
(x) of section 1506. The authority to
issue such fees shall not limit the
authority of the Register of Copyrights
to establish fees for services under
section 708. All fees received by the
Copyright Office in connection with the
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activities under this chapter shall be AZAATHFAHS AAAGFATL] 5 &
deposited by the Register of Copyrights A T AR A2 A A T ol
and credited to the appropriations for gk wek == FA4-3 o] §-& WA sl=
necessary expenses of the Office in AAE A dsl= AS Estsle] A=A A
accordance with section 708(d). In T o] o] Ao wel A E A2 Al
establishing regulations under this o] k5 = A= THol ) A3
subsection, the Register of Copyrights =

shall provide for the efficient

administration of the Copyright Claims

Board, and for the ability of the

Copyright Claims Board to timely

complete proceedings instituted under

this chapter, including by implementing

mechanisms to prevent harassing or

improper use of the Copyright Claims

Board by any party.

(2) Limits on monetary relief.— (2) 544 FAlol| gk A g

(A) In general.—Subject to subparagraph | (A) ¥RALE, (B) &l wha} A 2FH 7 54
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goals of the Copyright Claims Board, e 4

conduct a rulemaking to adjust the limits

on monetary recovery or attorneys' fees

and costs that may be awarded under

this chapter.

(B) Effective date of adjustment.—Any (B) 2749 Alald. Al(A)Fl m& =4
rule under subparagraph (A) that makes | & A3l 77322 A=A S FH o] 2 g
an adjustment shall take effect at the T2& AEs GHH 1200 5= AlA
end of the 120—day period beginning on of myo] WAlslH S 12049 73t &
the date on which the Register of et Y37} G 42 & FlskA| o gkt
Copyrights submits the rule to Congress c U8S AdHo=E A st HE
and only if Congress does not, during S A7 8A] oY sl= gl vk g o] w
that 120—day period, enact a law that A H ).

provides in substance that Congress

v A4

69



the costs of establishing and maintaining
the Copyright Claims Board and its

facilities.
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